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ACTION:  Proposed amendments.

SUMMARY: The Securities and Exchange Commission is proposing rule amendments relating
to our disclosure and reporting requirements for smaller companies under the Securities Act of
1933 and the Securities Exchange Act of 1934. We propose to extend the benefits of our current
optional disclosure and reporting requirements for smaller companies to a much larger group of
companies. The proposals would allow companies with a public float of less than $75 million to
qualify for the smaller company requirements, up from $25 million for most companies today.
The proposals also would combine for most purposes the “small business issuer” and
“non-accelerated filer” categories of smaller companies into a single category of “smaller
reporting companies.” In addition, the proposals would maintain the current disclosure
requirements for smaller companies contained in Regulation S-B, but integrate them into
Regulation S-K. We also are soliciting suggestions for additional ways in which we could better
scale our disclosure and reporting requirements to the needs of smaller reporting companies and
their investors.

DATES: Comments should be received on or before September 17, 2007.

ADDRESSES: Comments may be submitted by any of the following methods:

Electronic Comments:




e Use the Commission’s Internet comment form

(http://www.sec.gov/rules/proposed.shtml);

e Send an e-mail to rule-comments@sec.gov. Please include File Number S7-15-07 on the

subject line; or

e Use the Federal Rulemaking Portal (http://www.regulations.gov). Follow the instructions

for submitting comments.

Paper Comments:

e Send paper comments in triplicate to Nancy M. Morris, Secretary, Securities and
Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090.
All submissions should refer to File Number S7-15-07. This file number should be included on the
subject line if e-mail is used. To help us process and review your comments more efficiently,
please use only one method. The Commission will post all comments on the Commission’s Internet

Web site (http://www.sec.gov/rules/proposed.shtml). Comments are also available for public

inspection and copying in the Commission’s Public Reference Room, 100 F Street, NE,
Washington, DC 20549, on official business days between the hours of 10:00 am and 3:00 pm. All
comments received will be posted without change; we do not edit personal identifying information
from submissions. You should submit only information that you wish to make available publicly.
FOR FURTHER INFORMATION CONTACT: Gerald J. Laporte, Chief, Kevin M. O’Neill,
Special Counsel, or Johanna Vega Losert, Attorney-Advisor, Office of Small Business Policy,
Division of Corporation Finance, Securities and Exchange Commission, 100 F Street, NE,
Washington, DC 20549-3628, (202) 551-3460.

SUPPLEMENTARY INFORMATION: We propose amendments to Regulation S-K,' and

' 17 CFR 229.10-229.1123.



rules and forms under the Securities Act of 1933, Securities Exchange Act of 1934, and Trust
Indenture Act of 1939.* In Regulation S-K, we propose to amend Items 10, 101, 201, 301, 302,
303, 305, 401, 402, 404, 407, 503, 504, 512, 601, 701, and 1118.> We propose to add a new
Item 310 to Regulation S-K. We propose to amend Securities Act Rules 110, 138, 139, 158,
175, 405, 415, 428, 430B, 430C, 455, and 502.° Further, we propose to repeal Regulation S-B’
and eliminate the forms associated with it, which include Forms SB-1, SB-2, 10-SB, 10-QSB,
and 10-KSB.® We propose to amend Securities Act Forms 0-1, S-1, S-3, S-4, S-8, S-11, 1-A,
and F-X.° We also propose to amend Exchange Act Rules 0-2, 0-12, 3b-6, 10A-1, 10A-3, 12b-2,
12b-23, 12b-25, 12h-3, 13a-10, 13a-13, 13a-14, 13a-16, 13a-20, 14a-3, 14a-5, 14a-8, 14c-3,
14d-3, 15d-10, 15d-13, 15d-14, 15d-20, and 15d-21'" and Exchange Act Forms 0-1, 8-A, 8-K,
10, 10-Q, 10-K, 11-K, 20-F, and SE."' We also propose to amend Schedules 14A and 14C."
Under Regulation S-X,"* we propose to amend Rules 210.3-01, 210.3-10, 210.3-12, 210.3-14,

210.4-01, and 210.10-01."* Finally, we propose to amend Trust Indenture Act Rules 0-11, 4d-9,

2 15U.S.C. 77a et seq.
3 15U.S.C. 78aet seq.
15 U.S.C. 77aaa et seq.

> 17 CFR 229.10, 229.101, 229.201, 229.301, 229.302, 229.303, 229.305, 229.401, 229.402, 229.404, 229.407,
229.503, 229.504, 229.512, 229.601, 229.701, and 229.1118.

6 17 CFR 230.110, 230.138, 230.139, 230.158, 230.175, 230.405, 230.415, 230.428, 230.430B, 230.430C,
230.455, and 230.502.

717 CFR 228.10-228.703.
8 17 CFR 239.9, 239.10, 249.210b, 249.308b, and 249.310b.
® 17 CFR 239.0-1, 239.11, 239.13, 239.25, 239.16b, 239.18, 239.90, and 239.42.

%17 CFR 240.0-2, 240.0-12, 240.3b-6, 240.10A-1, 240.10A-3, 240.12b-2, 240.12b-23, 240.12b-25, 240.12h-3,
240.13a-10, 240.13a-13, 240.13a-14, 240.13a-16, 240.13a-20, 240.14a-3, 240.14a-5, 240.14a-8, 240.14c-3,
240.14d-3, 240.15d-10, 240.15d-13, 240.15d-14, 240.15d-20, and 240.15d-21.

" 17 CFR 249.0-1, 249.208a, 249.210, 249.308, 249.308a, 239.310, 249.311, 249.220f, and 249.444.
1217 CFR 240.14a-101 and 240.14¢-101.
17 CFR 210.3-01-210.12-29.
17 CFR 210.3-01, 210.3-10, 210.3-12, 210.3-14, 210.4-01, and 210.10-01.
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10a-5," and § 269.0-1 of the Trust Indenture Act Forms.'®

517 CFR 260.0-11, 260.4d-9, and 260.10a-5.
1617 CFR 269.0-1.
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L. Background

Since the federal securities laws were first enacted, the Commission has made special
efforts not to subject smaller companies and their investors to unduly burdensome federal
securities regulation.'” This special concern for small business in part reflects recognition of the
special role that small business historically has played as a driver of economic activity,
innovation, and job creation in the United States. In March 2005, we chartered the Advisory
Committee on Smaller Public Companies and asked that panel to assess the current regulatory
system for smaller companies under the federal securities laws and to recommend changes to that
system. '8 The major proposals we are making in this release stem from the Advisory
Committee’s recommendations.

Our rules currently include two major categories of smaller companies — “small business
issuers” and “non-accelerated filers” — for purposes of scaling our disclosure and reporting
requirements to the needs of smaller companies and their investors. These two categories of
smaller companies are defined as follows:

« “Small business issuers” essentially are companies with both a public float and revenues
of less than $25 million. Of the 11,898 companies that filed annual reports under the

Exchange Act in 2006, 3,749 had a public float of less than $25 million."

« “Non-accelerated filers” are companies that do not qualify as “large accelerated filers” or

7 See SEC Advisory Committee on Smaller Public Companies, Final Report 20-21 (2006) (“Advisory Committee

Final Report”), available at http://www.sec.gov/info/smallbus/acspc.shtml.

See Advisory Committee Final Report 1, App. B (Advisory Committee Charter).

9 Of these 11,898 filers, 3,395 filed a Form 10-KSB, the annual report filed by small business issuers. We
determined that there were an additional 354 filers with a public float of less than $25 million that did not file a
Form 10-KSB because they opted to use Form 10-K, the form prescribed for most larger companies, instead.
We have not attempted to provide information on companies with revenues of less than $25 million because, as
discussed below, we propose to eliminate the revenue test for purposes of the primary determination of whether
smaller companies qualify for scaled regulation under our disclosure requirements.
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“accelerated filers” under our rules.”’ Non-accelerated filers essentially are companies
with a public float of less than $75 million. Of the 11,898 companies that filed annual
reports under the Exchange Act in 2006, 4,976 had a public float of less than $75
million.”!

The scaled disclosure and reporting requirements available to these smaller companies
apply to companies filing registration statements covering offerings of securities under the
Securities Act and companies required to file annual and other reports under Exchange Act
Sections 13 and 15(d).?

“Small business issuers” are eligible to make required disclosures based on the
requirements in Regulation S-B,* which sets forth disclosure standards for small business
issuers that must file documents with the Commission under the Securities Act, Exchange Act, or
Trust Indenture Act. In most cases, small business issuers may make disclosures based on
Regulation S-B only if they use one of the forms we have designated with the letters “SB” —
Form 10-SB, Form 10-QSB, Form 10-KSB, Form SB-1, and Form SB-2. One of the most
important provisions of Regulation S-B is Item 310, which governs the form, content, and
preparation of financial statements for companies that provide disclosure pursuant to Regulation
S-B. The requirements in Item 310 of Regulation S-B are less detailed than the requirements in
Regulation S-X, the regulation that governs the financial statements of most companies that do

not rely on Regulation S-B. Regulation S-B also contains a number of disclosure requirements

2 The terms “large accelerated filer” and “accelerated filer” are defined in Exchange Act Rule 12b-2 (17 CFR

240.12b-2).

Statistics are based on 2006 data from the Commission’s computerized filing system and Thomson Financial
(Datastream). Datastream data includes all registered public firms trading on the New York Stock Exchange, the
American Stock Exchange, the Nasdaq, the Over-the-Counter Bulletin Board, and the Pink Sheets and excludes
closed end funds, exchange traded funds, American depository receipts, and direct foreign listings.

2 15U.S.C. 78m and 15 U.S.C. 780(d).

3 The term “small business issuer” is defined in Item 10(a)(1) of Regulation S-B (17 CFR 228.10(a)(1)), among
other places. The Commission adopted Regulation S-B in 1992. See Release No. 33-6949 (July 30, 1992) [57

21
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that are scaled to the characteristics of smaller companies, including requirements on executive
compensation, related person transactions, and management’s discussion and analysis of
financial condition and results or plan of operation.24

Smaller companies qualifying as “non-accelerated filers” may file their annual reports no
later than 90 days after fiscal year end and their quarterly reports no later than 45 days after the
end of each fiscal quarter.”> This contrasts with the 60-day and 75-day deadlines for the annual
reports of large accelerated filers and accelerated filers, respectively, and the 40-day deadline for
quarterly reports of those larger companies. Non-accelerated filers also are treated differently
with regard to the compliance dates applicable to the internal control over financial reporting
provisions in Section 404 of the Sarbanes-Oxley Act of 2002.%

Our proposals have three primary objectives, each of which is consistent with investor
protection:

. Expanding eligibility for our scaled disclosure and reporting requirements for smaller
companies by making those requirements available to most companies with a public float
of less than $75 million;

« Simplifying our rules for smaller companies by combining the two categories of small
business issuers and non-accelerated filers into one category called “smaller reporting

companies;” and

FR 36442].

** " For a more complete survey of the disclosure requirements for small business issuers in Regulation S-B, see

Section I1.B.2 below.
2 See Release No. 33-8644 (Dec. 21, 2005) [70 FR 76626].

% Pub. L No. 107-204, 116 Stat. 745 (July 30, 2002); see also Release No. 33-8760 (Dec. 15, 2006) [71 FR
76580].



Simplifying and improving our disclosure and reporting rules for smaller companies by
maintaining the Regulation S-B disclosure requirements for smaller companies but
integrating them into the disclosure requirements in Regulation S-K.

The Advisory Committee on Smaller Public Companies addressed these objectives in the

following recommendations:

Recommendation II.P.1: Establish a new system of scaled or proportional securities

regulation for smaller public companies using the following six determinants to define a
“smaller public company:

0 the total market capitalization of the company;

0 a measurement metric that facilitates scaling of regulation;

O a measurement metric that is self-calibrating;

0 a standardized measurement and methodology for computing market capitalization;
0 adate for determining total market capitalization; and

0 clear and firm transition rules, i.e., small to large and large to small.

Develop specific scaled or proportional regulation for companies under the system if they
qualify as “microcap companies” because their equity market capitalization places them
in the lowest 1% of total U.S. equity market capitalization or as “smallcap companies”
because their equity market capitalization places them in the next lowest 1% to 5% of
total U.S. equity market capitalization, with the result that all companies comprising the

lowest 6% would be considered for scaled or proportional regulation;*’

Recommendation [V.P.1: Incorporate the scaled disclosure accommodations currently

available to small business issuers under Regulation S-B into Regulation S-K, make them

27

See Advisory Committee Final Report 14-22.



available to all microcap companies, and cease prescribing separate specialized
disclosure forms for smaller companies;”* and

« Recommendation IV.P.2: Incorporate the primary scaled financial statement

accommodations currently available to small business issuers under Regulation S-B into

Regulation S-K or Regulation S-X and make them available to all microcap and smallcap

companies.’

It has been maintained that regulation and disclosure standards are proportional when
compliance requirements are flexible enough to be modified and scaled according to the size,
resources, operations, and financial complexities of the reporting company without sacrificing
investor protection.*® We believe that our proposals meet this standard. We also believe these
proposals maintain investor protection while providing greater capital formation opportunities
for smaller reporting companies and encouraging more robust smaller company participation in
the United States capital markets.

II. Explanation of Proposals

The proposals that we publish for comment today would simplify, and increase
significantly the number of companies eligible for our scaled disclosure and reporting rules for
smaller reporting companies, consistent with investor protection. Our proposals largely would
implement several of the recommendations of our Advisory Committee on Smaller Public

Companies in these areas.

*  See Advisory Committee Final Report 60-64.

¥ See Advisory Committee Final Report 65-68.

30

See generally C. Steven Bradford, Does Size Matter? An Economic Analysis of Small Business Exemptions
from Regulation, 8 J. Small & Emerging Bus. L. 1, 2 (1999) (providing an economic analysis of costs and
benefits associated with small business exemptions).
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A. Expanding Eligibility for Smaller Company Scaled Regulation

The proposals would expand the availability of our disclosure and reporting requirements
for smaller companies to most companies with a public float of less than $75 million.”’ We are
proposing a new term — “smaller reporting company” — to replace the term “small business

32 .
”°“ the disclosure

issuer” and proposing to make available to these “smaller reporting companies
and reporting standards that we make available to small business issuers and most
non-accelerated filers.”> Our proposals would provide further regulatory simplification and
relief for smaller reporting companies by integrating into Regulation S-K the salient “small
business issuer” disclosure requirements currently found in Regulation S-B. Finally, our

proposals would eliminate all “SB” forms associated with Regulation S-B.

1. Quantitative Standards in the Proposed Definition of “Smaller Reporting
Company”

a. Proposed Standard

The smaller reporting company definition would include a public float eligibility ceiling
of $75 million for most companies. Other companies, for example, companies that do not have a
public float as defined or are unable to calculate it, would be eligible for scaled treatment if their

revenues are below $50 million annually.*® At present, 3,395 reporting companies use our

31 See proposed Item 10(f)(1) of Regulation S-K. We propose to continue to exclude investment companies and

asset-backed issuers from eligibility for scaled reporting and disclosure regulation.

> The definition would replace the almost identical definitions of the term “small business issuer” in Securities

Act Rule 405 and Exchange Act Rule 12b-2. We also would insert the new definition as a new paragraph in
Item 10(f) of Regulation S-K.

3 Under our proposals, we would continue to use the term “non-accelerated filer” to refer to companies that are

not subject to our accelerated filing requirements for their annual and quarterly reports under the Exchange Act
and are currently eligible to use different compliance dates applicable to internal control over financial reporting
and different periodic report deadlines.

¥ See proposed Item 10(f)(1) of Regulation S-K.
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current scaled disclosure and reporting requirements for smaller companies.® If the proposals
are adopted, a total of 4,976 companies would be eligible to use the scaled disclosure item
requirements. The 4,976 eligible companies represent 42% of the 11,898 companies that filed
annual reports under the Exchange Act in 2006.

The term “smaller reporting company” would replace the term “small business issuer,”
which defines the companies eligible currently to use the Regulation S-B disclosure
requirements.”’ The proposed definition of smaller reporting company also would include most
non-accelerated filers, which generally are those filers with a public float of less than $75
million.”® Non-accelerated filers are the companies currently eligible to use different compliance
dates applicable to internal control over financial reporting and different periodic report
deadlines. By using the same term to refer to both current groups of companies, we would
effectively combine the two groups of scaled requirements into a single group — companies with
a public float of less than $75 million, or revenues below $50 million if their public float cannot
be calculated. As proposed, the $75 million and $50 million ceilings would be adjusted for
inflation on September 1, 2012, and every fifth year thereafter, to reflect any changes in the
value of the Personal Consumption Expenditures Chain-Type Price Index (PCECTP Index) (or
any successor index thereto), as published by the Department of Commerce, from December 31,

2006.%

35 See footnote 19 above.

3 Qee footnote 21 above.

7 See Item 10(a)(1) of Regulation S-B, Securities Act Rule 405, and Exchange Act Rule 12b-2.

3 Although the term “non-accelerated filer” is not defined in our rules, we allude to it in Exchange Act Rule

12b-2 and have used it throughout several releases to refer to an Exchange Act reporting company that does not
meet the Exchange Act Rule 12b-2 definitions of either an “accelerated filer” or a “large accelerated filer.” See
Release No. 33-8760 n.15 (Dec. 15, 2006) [71 FR 76580].

Each adjustment would be rounded to the nearest multiple of $5,000,000. We propose to use the PCECTP
Index because it is a widely used and broad indicator of inflation in the U.S. economy.

12
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We propose to set the initial ceiling for smaller reporting companies at $75 million in
public float because we now have several rules using the $75 million public float metric to
distinguish smaller companies. In addition to the use of this public float metric in the definition
of accelerated filer, the $75 million public float requirement is used to determine expanded
eligibility in Form S-3 and Form F-3.*° Further, issuers are required to provide their public float
on the cover page of their Exchange Act annual reports.

Our proposed definition of “smaller reporting company” does not include a revenue test
for most companies. While our current definition of “small business issuer” includes a revenue
standard, the classification of an issuer as a large accelerated filer, an accelerated filer, or (by
default) a non-accelerated filer does not involve a revenue standard. We chose not to propose a
revenue standard to qualify for “smaller reporting company” status for most companies to
provide greater simplicity, consistency, and certainty.

While our proposed definition of “smaller reporting company” does not generally apply a
revenue standard, where an issuer has no common equity public float or market price, we
propose a revenue test.*! If an issuer has no common equity public float or market price and it
has reported annual revenues of less than $50 million in the most recently completed fiscal year
for which audited financial statements are available, then it would qualify initially for scaled
regulation as a smaller reporting company for the fiscal year in which it files a registration
statement under the Securities Act or Exchange Act with the Commission as a smaller reporting

company.*

4017 CFR 239.33 and 239.13.

1 An issuer may have no public float or market price because it has no significant public equity outstanding or no

public market for its equity. For example, a company with only debt publicly outstanding would use the
revenue test.

2 The issuer would refer to its most recently audited financial statements available at the time it files with the

Commission as a smaller reporting company.
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As proposed, the determination date for calculating a company’s public float to establish
eligibility for smaller reporting company status would be the same date used to determine
accelerated filer status today — the last business day of a company’s second fiscal quarter.*® The
public float of a reporting company would be calculated by using the price at which the shares of
its common equity were last sold or the average of the bid and asked prices of such shares in the
principal market for the shares as of the last business day of the company’s second fiscal quarter,
multiplied by the number of outstanding shares held by non-affiliates.**

With regard to a Securities Act registration statement for an initial public offering of
common equity securities, however, a company would calculate its public float as of a date
within 30 days of the date it files the initial registration statement. These companies would
compute public float by multiplying the aggregate worldwide number of such shares held by
non-affiliates before the offering plus the number of such shares included in the registration
statement by the estimated public offering price of the shares.*> The proposed method of
calculating public float with regard to a Securities Act registration statement for an initial public
offering would operate consistently with the following example:

« Company X has 50,000,000 shares of common stock outstanding;

« Company X has 25,000,000 shares of common stock outstanding that are held by non-
affiliates;

« Company X files a Securities Act registration statement for its initial public offering — in
that registration statement, Company X registers 7,000,000 shares of common stock to be

sold at an estimated offering price of $10 per share; and

# See proposed Item 10(f)(1)(i) of Regulation S-K.
“1d
# See proposed Item 10(f)(1)(ii) of Regulation S-K.
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. For purposes of the smaller reporting company definition, Company X’s “public float”
would be $320,000,000 ((25,000,000 shares + 7,000,000 shares) x $10 per share).
Currently, Regulation S-B requires a company preparing an initial public offering of

securities to calculate its public float for purposes of determining small business issuer status on
the basis of the total number of equity shares outstanding before the offering and the estimated
public offering price of the securities. Our proposed change to this rule is intended to more
accurately reflect the company’s public float by requiring companies to include the number of
shares registered to be offered to the public in calculating the public float.

With regard to a company’s initial registration statement under the Exchange Act
covering a class of securities, the company would calculate its public float as of a date within a
30-day window of the registration statement being filed. Because such an Exchange Act
registration statement would not directly affect the issuer’s public float, if an issuer that files
such an Exchange Act registration statement does not have a public float or its public float
cannot be calculated because there is no market price for the issuer’s equity securities, the
issuer’s eligibility for the scaled disclosure and reporting would be based on its revenue.

b. Comparison of the Proposed Standard to the Advisory Committee’s
Recommendation

The proposal to broaden the number of smaller companies eligible for our scaled
disclosure and reporting requirements is consistent with, but not identical to the Advisory
Committee recommendation. The Advisory Committee recommended that we make the majority
of our smaller company requirements available to companies whose equity market capitalization
places them in the lowest 1% of total U.S. market capitalization, which it called “microcap

companies.” The Advisory Committee indicated that, based on the information it relied upon,

15



the ceiling for that category was $128 million in market capitalization.** We have chosen to
propose using public float rather than market capitalization to set the ceiling for several reasons:

«  The Commission has consistently used public float in this context, *’ rather than market
capitalization;

* Each reporting company already is required to disclose its public float on the cover page
of its annual report on Form 10-K or Form 10-KSB;

* The use of market capitalization would require us to establish new standards for reporting
companies to calculate that information and a new obligation for those companies to
disclose that information; and

» The overlap between reporting companies with $128 million in market capitalization and
reporting companies with $75 million in public float is approximately 98%.**

We have not proposed a standard based on a company’s ranking within a specified
percentage of total U.S. market capitalization because we believe that such a standard may make
the smaller reporting company system unduly complicated and create confusion among both
smaller companies and their investors. Our proposal to adjust the $75 million public float and
$50 million in revenue ceilings every five years to account for inflation, however, responds to
the Advisory Committee’s concern that our regulatory metrics should be adjusted in a timely
manner to reflect changes in our economy.

The Advisory Committee received numerous comments to the effect that the $25 million

% The Advisory Committee relied on data derived from Center for Research in Security Prices (CRSP) for 9,428

New York and American Stock Exchange companies as of March 31, 2005 and from Nasdaq for NASDAQ
Stock Market and Over-the-Counter Bulletin Board firms as of June 10, 2005. See Advisory Committee Final
Report, at 15 n.36.

*"" In our adopting release for public securities offering reform, we provided the historical background for the use

of public float as a measure for determining Form S-3 or F-3 eligibility. See Release No. 33-8591, at 26 n.50
(July 19, 2005) [70 FR 1438].

* This estimate was calculated from data obtained from Thomson Financial (Datastream).
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public float and revenue standards in Regulation S-B are too low and should be increased to
permit a broader range of smaller companies to be eligible for its benefits, particularly in light of
the increased costs associated with Exchange Act reporting obligations.49 A group responding to
the Advisory Committee’s request for comments on its proposed agenda noted that the $25
million standards resulted in Regulation S-B being available only to the very smallest public
companies.”® This group also expressed the view to the Advisory Committee that, for
Regulation S-B to have any meaningful benefit to new and smaller public companies, the
threshold needed to be raised to $100 million in both revenue and market capitalization. Another
commentator has argued that the standard should be less concerned with market capitalization
and more concerned with revenue, which in part indicates the ability of small companies to
shoulder the burdens of regulation.”® The Advisory Committee rejected a revenue-based metric
in determining general eligibility for scaling, however, stating that market capitalization should
be the primary metric for determining eligibility for scaling regulations and that including
revenues would introduce unnecessary additional complexity. >

The Advisory Committee recommended that we extend eligibility for scaled disclosure to
two tiers of companies — what the Advisory Committee called “microcap companies” and
“smallcap companies.” More specifically, the Committee recommended that we develop scaled
or proportional regulation for companies that qualify as “microcap companies” because their

equity market capitalization places them in the lowest 1% of total U.S. market capitalization and

# See Advisory Committee Final Report 64 n.132.

% See Letter from Subcommittee on Smaller Public Companies, Securities Law Committee, Society of Corporate

Secretaries & Governance Professionals (June 7, 2005) (on file in Commission Rulemaking File No. 256-23),
available at http://www.sec.gov/info/smallbus/acspc.shtml.

S Paul Rose, Balancing Public Market Benefits and Burdens for Smaller Companies Post Sarbanes-Oxley, 41

Willamette L. Rev. 707, 740 (2005).

2 The Advisory Committee did recommend that we adopt a revenue ceiling for companies to be eligible for

certain scaled regulations under Section 404 of the Sarbanes-Oxley Act. See Advisory Committee Final Report
43.
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“smallcap companies” because their equity market capitalization places them in the next lowest
1% to 5% of total U.S. equity market capitalization, with the result being that all companies
comprising the lowest 6% would be eligible for scaled or proportional regulation.” Based on
the statistics relied upon by the Advisory Committee, companies with less than $787 million in
market capitalization would have been included in the lowest 6% of market capitalization as of
March 31, 2005.>* Our proposals do not extend the scaled disclosure regime or develop another
scaled disclosure regime for companies between $75 million and $787 million in market
capitalization at this time. We solicit comment below on the appropriateness of scaled disclosure
requirements for companies with a public float greater than $75 million.

2. Exclusions from the Definition of “Smaller Reporting Company”

The current definition of “small business issuer” excludes companies that are not
organized in the United States or Canada, investment companies, and asset-backed issuers.”
Under the proposed amendments, all foreign companies that meet the criteria would be able to
qualify as smaller reporting companies. Foreign companies could, therefore, take advantage of
the scaled standards available to domestic smaller reporting companies if they otherwise qualify
for that status and file a form that permits disclosure based on the standards for smaller reporting
companies, such as Forms S-1, S-3, S-4, and Forms 10-Q and 10-K. In this regard, the forms
available only to “foreign private issuers,” such as Form F —1,56 Form F-3°7, Form F —4,58 and

Form 20-F,” would not permit disclosure based on the standards for smaller reporting

3 See Advisory Committee Final Report 14-19.

*Id

> See Item 10(a)(1)(ii) through (iii) of Regulation S-B.
017 CFR 239.31.

717 CFR 239.33.

17 CFR 239.34.

517 CFR 249.220f.
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companies.”’ Foreign private issuers who qualify for smaller reporting company status could
choose whether to use the domestic forms and be able to provide disclosure based on these
standards or to use the “F” forms and comply with the disclosure requirements of those forms.
We propose to continue to exclude investment companies and asset-backed issuers from
eligibility for scaled reporting and disclosure regulation. Investment companies are subject to
separate disclosure and reporting requirements.®’ Asset-backed issuers have a separate
disclosure system that applies to them and do not use Regulation S-K for their disclosure
requirements.*
Request for Comments

« Should the definition of smaller reporting company include tests based on both public
float and revenue? Should the definition contain only a revenue test, rather than the
proposed public float test? If the definition contained a revenue test, should the standard
be $50 million, $75 million, $100 million, or some other amount? Please explain in
detail and provide a reasoned basis for your views.

« Isapublic float of less than $75 million the appropriate standard for defining a “smaller
reporting company?” Should the public float standard be $50 million, $150 million, or
some other amount? Please explain in detail and provide a reasoned basis for your views.

. Is it appropriate to compute public float for an initial public offering by a smaller
reporting company by multiplying the aggregate worldwide number of such shares held

by non-affiliates before the offering plus the number of shares included in the registration

%" The term “foreign private issuer” is defined in Securities Act Rule 405 and Exchange Act Rule 12b-2.

' See, e.g., Form N-1A (17 CFR 239.15A; 274.11A), N-2 (17 CFR 239.14; 274.11a-1), and N-3 (17 CFR
239.17a; 274.11b), the registration forms used by management investment companies to register under the
Investment Company Act of 1940, (15 U.S.C. 80a-1 et seq.) and to register their securities under the Securities
Act. Business development companies, which are a category of investment companies that are not required to
register under the Investment Company Act, register their securities under the Securities Act on Form N-2.

62 See Regulation AB (17 CFR 229.1100 through 229.1123).
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statement by the estimated public offering price of the shares? Is it appropriate to permit
the calculation of public float on any date within 30 days of a filing?

Is it appropriate to require companies to estimate the public offering price of the
securities before filing an initial registration statement that would qualify them for
smaller reporting company status, as has been required in the past under Regulation S-B
and as we propose to continue to require? For purposes of calculating the estimated
public offering price per share, should we require issuers to rely on the high, low, or mid-
point of the price range for the securities?

Is there an alternative standard that would more accurately calculate a company’s public
float before it files its initial Securities Act registration statement with the Commission to
determine smaller reporting company eligibility? Please provide details and reasoned
support for your position.

Should the definition of smaller reporting company be based on market capitalization, as
suggested by the Advisory Committee, rather than public float? If so, should the market
capitalization standard be $150 million, $125 million, $100 million, or some other level?
Please discuss the benefits and burdens of your suggested standard and provide reasoned
support for your position.

Should a system of scaled or proportional regulation be made available to companies in
the lowest 1% of total U.S. market capitalization (less than $128 million as of March 31,
2005) or the lowest 6% of total U.S. market capitalization ($787 million as of March 31,
2005), as suggested by the Advisory Committee? Please provide reasoned support for
your position.

Is the $50 million revenue threshold an appropriate level for companies without a public

float or market price, or should the test be $75 million or $25 million in revenue or some
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other standard?

Should any public float and/or revenue ceilings be indexed to adjust for inflation?
Should any ceilings be indexed using a different index than the PCECTP Index, the one
we propose to use? Please provide details and reasoned support for your position.
Should the Commission allow asset-backed issuers and investment companies, including
business development companies, or business development companies only, to qualify as
smaller reporting companies?

Is it appropriate to permit all non-U.S. companies to qualify for smaller reporting
company status?

Are there companies reporting as small business issuers that have only public debt
outstanding and have little or no publicly-held common equity? Are there companies
with one or more classes of public debt outstanding but no significant amount of
outstanding common equity held by non-affiliates that should qualify as smaller reporting
companies? If so, should we permit such companies to qualify as smaller reporting
companies on the basis of a revenue test? Does the proposed revenue test meet the needs
of smaller companies?

What benefits would flow to investors if the Commission adopted these proposals? For
example, would the possible cost savings for the company provide a net benefit to
shareholders? Please provide details and reasoned support for your position.

If adopted, would these proposals have any negative effect on investors? For example,
would investors in companies that have a public float of between $25 million and $75
million be harmed if a company chose to provide the disclosure required of a smaller
reporting company rather than the disclosure currently required under Regulation S-K? If

s0, please describe the negative effect in detail, providing data and support where

21



possible.

B. Integrating Requirements of Current Regulation S-B into Regulation S-K

1. Policy Objectives of Proposal

We have maintained a separate registration, reporting, and qualification system for small
business issuers under the Securities Act, Exchange Act, and Trust Indenture Act since 1992.%
The centerpiece of this system, Regulation S-B, followed the model of Regulation S-K. When
adopting Regulation S-B, we incorporated some concepts from Form S-18, which was a
simplified registration form for smaller companies under the Securities Act that we replaced with
Forms SB-1 and SB-2.%

Regulation S-B was designed to provide small business issuers with a single source for
their SEC disclosure requirements. Our objectives in adopting a disclosure system for smaller
companies were to reduce compliance costs while maintaining adequate investor protection, to
improve the ability of start-ups and other small businesses to obtain financing through the public
capital markets, and to encourage those companies to provide their investors with the benefits of
trading in those markets.®’

We propose to integrate the substantive provisions of Regulation S-B into Regulation
S-K for a number of reasons. We believe integration will simplify regulation for small business
and lower costs. The current dual system scheme is complex, and we believe this complexity
may deter smaller companies from taking advantage of scaled regulation. We also are aware of
anecdotal reports that securities lawyers recommend against using the Regulation S-B system

because it results in increased legal costs. The Advisory Committee, in recommending that we

& See Release No. 33-6949 (Jul. 30, 1992) [57 FR 36442].

¢ See Release No. 33-6949 (Jul. 30, 1992) [57 FR 36442] and Release No. 33-6924 (Mar. 20, 1992) [57 FR
9768].

5 See Release No. 33-6924.
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integrate the scaled disclosure requirements available to small business issuers into Regulation

S-K and make them available to microcap companies, heard testimony that Regulation S-B was

not used for two principal reasons. The first reason is that lawyers assert that they cannot use

prior examples of filings involving companies that are not relying on Regulation S-B. The

second reason is that the lawyers must maintain expertise in two different disclosure systems.

Maintaining two separate but largely similar systems also results in increased burdens on the

Commission staff.

Request for Comments

Assuming we should revise Regulation S-B, should we do so in some way other than
integrating its substantive provisions into Regulation S-K? Please be as specific as
possible with your comments.

Might integrating our two disclosure systems make it more difficult to maintain scaled
securities regulation for smaller companies? How should we maintain scaled regulation
over time? Please provide opposing or supporting views and clearly explain the bases for
your views.

Will this proposal simplify the disclosure obligations of smaller companies? Please
provide details to support your view.

If these proposals are adopted, would smaller companies experience lower costs for legal
assistance and other services?

If adopted, would these proposals have any effect on investors, either positive or
negative? Please provide a detailed explanation of your views, with supporting data if

possible.

66

See Advisory Committee Final Report 64.
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2. Specific Integration Proposals

a. Financial Statements

We propose to add a new Item 310 (Financial Statements of Smaller Reporting
Companies) to Regulation S-K to set forth the alternative requirements on form and content of
financial statements for smaller companies that now appear in Item 310 of Regulation S-B. Item
310 of Regulation S-B constitutes perhaps the most significant example of scaling for smaller
companies in all of Regulation S-B, as it bases the requirements on form, content, and
preparation of financial statements for smaller companies solely on generally accepted
accounting principles (“GAAP”). It does not require smaller companies to conform their
financial statements to the Commission’s Regulation S-X.®” Item 310 of Regulation S-B allows
smaller companies to provide an audited balance sheet for the latest fiscal year only and audited
statements of income, cash flows, and changes in stockholders’ equity for each of the latest two
fiscal years only, rather than an audited balance sheet for the latest two fiscal years and audited
statements of income, cash flows, and changes in stockholders’ equity for each of the latest three
fiscal years, as required in Regulation S-X. Item 310 of Regulation S-B also differs from
Regulation S-X in its requirements for historical and pro forma financial statements for
significant acquired businesses, the maximum age of financial statements, and limited
partnerships.

We propose one substantive change in Item 310 that would differentiate it from the
current Item 310 in Regulation S-B. Currently, in Note 2 preceding the Item, foreign private
issuers are permitted to prepare and present financial statements in accordance with Item 17 of

Form 20-F. Item 17 of Form 20-F allows an issuer to provide alternative financial statements

7 See Rule 1.01 of Regulation S-X (17 CFR 210.1-01).

% The requirements of Item 310 of Regulation S-B were consistent with the requirements of Form S-18, which

governed the form and content of financial statements of smaller companies choosing to use that form before
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prepared according to a comprehensive body of accounting principles other than those generally
accepted in the United States if certain conditions are met. Regulation S-B currently is available
only to U.S. and Canadian issuers, so permitting non-U.S. GAAP for Canadian foreign private
issuers was a modest adjustment in terms of the number of companies eligible to use this
adjustment. Because we propose to expand the definition of smaller reporting company to
include all foreign companies, we do not feel that non-U.S. GAAP financial statements would be
appropriate for a larger number of issuers. Therefore, we propose that foreign issuers who elect
to use Item 310 disclosure for smaller reporting companies be required to present financial
statements pursuant to U.S. GAAP. Currently, all financial statements in registration statements
that may be used by domestic issuers, other than Canadian small business issuers using Forms
SB-1 and SB-2, are required to conform to U.S. GAAP.%

Request for Comments

« Should the Commission incorporate the requirements on form and content of financial
statements of smaller companies now in Item 310 of Regulation S-B into Regulation S-X,
as proposed? Should the Commission modify proposed Item 310 in any way?

« Is it appropriate to require U.S. GAAP for foreign private issuers and other foreign
issuers who take advantage of the smaller reporting company requirements? Or is the
option of filing a registration statement on Form 20-F an acceptable alternative? What
effect, if any, will this have on foreign private issuers?

« The Advisory Committee believed that a second year of audited balance sheet data would

provide investors with a basis for comparison with the current period, without

Regulation S-B was adopted in 1992. See Release No. 33-6949 (Jul. 30, 1992) [57 FR 36442].
% As noted previously, foreign private issuers may use the forms and disclosure standards available only for such

issuers.
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substantially increasing audit costs.”’ Should we consider following the Advisory

Committee recommendation to require smaller reporting companies to provide two years

of audited balance sheet data in annual reports and registration statements?

b. Proposed Changes to Other Regulation S-K Disclosure Items

As a general rule, we propose to integrate the individual Regulation S-B disclosure items
(other than Item 310 as discussed immediately above) into Regulation S-K. To do this, we
propose to add a new paragraph to each item of Regulation S-K that will contain separate
disclosure standards for smaller reporting companies, to the extent that a particular item permits
such disclosure.”’ To ease navigation, each new paragraph would have a heading reading
“Smaller reporting companies,” so readers can easily find the requirements tailored for smaller
reporting companies. At this time, we do not propose any major substantive changes to the items
that we are moving from Regulation S-B into Regulation S-K. Where the disclosure standards of
identically numbered items in Regulation S-B and Regulation S-K are substantially the same for
smaller reporting companies and larger companies, we propose no change to the existing
Regulation S-K disclosure items.”” We discuss our proposed treatment of specific Regulation

S-K disclosure items below.

" See Advisory Committee Final Report 65-66.

I We propose to add the new paragraphs at the end of items in Regulation S-K as they exist today. If we add

additional paragraphs to items of Regulation S-K in the future, we may or may not move the smaller reporting
company paragraph to the end of the item at that time.

2 We propose no changes to the following items of Regulation S-K because the disclosure standards are currently

substantially the same: Item 102 (Description of Property), Item 103 (Legal Proceedings), Item 202
(Description of Registrant’s Securities), [tem 304 (Changes In and Disagreements with Accountant on
Accounting and Financial Disclosure), Item 307 (Disclosure Controls and Procedures), Item 308 (Internal
Control Over Financial Reporting), Item 308T (Internal Control Over Financial Reporting), Item 401 (Directors,
Executive Officers, Promoters and Control Persons), Item 403 (Security Ownership of Certain Beneficial
Owners and Management), Item 405 (Compliance with Section 16(a) of the Exchange Act), Item 406 (Code of
Ethics), Item 501( Forepart of Registration Statement and Outside From Cover Page of Prospectus), Item 502
(Inside Front and Outside Back Cover Pages of Prospectus), Item 505 (Determination of Offering Price), Item
506 (Dilution), Item 507 ( Selling Security Holders), Item 508 (Plan of Distribution), Item 509 (Interest of
Named Experts and Counsel), Item 510 (Disclosure of Commission Position on Indemnification for Securities
Act Liabilities), Item 511 (Other Expenses of Issuance and Distribution), Item 701 (Recent Sales of
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Item 101 (Description of Business). We propose to add a new paragraph (h) to Item 101

of Regulation S-K to set forth the alternative disclosure standards for smaller companies that
appear now in Item 101 of Regulation S-B. Under Item 101 of Regulation S-B, smaller
companies are required to provide a description of their business that is less detailed than the
description that larger companies provide and to disclose business development activities for
only three years, instead of the five-year disclosure required of larger companies by Item 101 of
Regulation S-K.

Item 201 (Market Price of and Dividends on Registrant’s Common Equity and Related

Stockholder Matters). We propose only a minor change in wording to this item because

Instruction 6 to paragraph (e) of Item 201 of Regulation S-K currently contains a provision
permitting smaller companies to use the alternative disclosure standards of Regulation S-B when
preparing documents under Regulation S-K. Therefore, no substantive change is necessary. We
propose to replace the reference to a “small business issuer” with a reference to a “smaller
reporting company” and add a heading to Instruction 6.

Items 301 (Selected Financial Data) and 302 (Supplementary Financial Information).

Regulation S-B currently does not require smaller companies to disclose Item 301 (Selected
Financial Data) or Item 302 (Supplementary Financial Information) data. We therefore propose
to add a new paragraph (c) to Items 301 and 302 in Regulation S-K, providing that smaller
reporting companies are not required to present the information required by these items.

Item 303 (Management’s Discussion and Analysis of Financial Condition and Results of

Operations). We propose to add a new paragraph (d) to Item 303 of Regulation S-K to reflect
the alternative disclosure standards for smaller companies now in Item 303 of Regulation S-B.

Regulation S-B provides more streamlined disclosure requirements for a smaller company’s

Unregistered Securities; Use of Proceeds from Registered Securities), Item 702 (Indemnification of Directors

27



management to present its discussion and analysis of the company’s financial condition and
results of operations. It requires only two years of analysis if the company is presenting only two
years of financial statements instead of the three years of analysis required of larger companies
as required in Regulation S-X. Further, Regulation S-B does not require smaller companies to
provide tabular disclosure of contractual obligations, as required for companies reporting under
Item 303(a)(5) of Regulation S-K.”?

Item 305 (Quantitative and Qualitative Disclosures about Market Risk). Regulation S-B

currently does not require smaller companies to disclose Item 305 (Quantitative and Qualitative
Disclosures about Market Risk) information. We therefore propose to add a new paragraph (e)
to Item 305 of Regulation S-K providing that smaller reporting companies are not required to
respond to this item.

Item 402 (Executive Compensation). We propose to add a new paragraph (1) to Item 402

of Regulation S-K to add the alternative standards for smaller reporting companies for disclosure
of compensation of executives and directors now in Item 402 of Regulation S-B. Under Item
402 of Regulation S-B, a smaller company is allowed to provide executive compensation
disclosure for only three officers, rather than the five required under Item 402 of Regulation S-K,
and Summary Compensation Table disclosure for only two years, rather than the three years
required under Regulation S-K. A smaller company does not need to provide a Compensation
Discussion and Analysis, is required to provide only three of the seven tables prescribed by Item
402 of Regulation S-K, and is required to provide alternative narrative disclosures. In the

Director Compensation Table, a smaller company need not include footnote disclosure of the

and Officers), and Item 703 (Purchases of Equity Securities by the Issuer and Affiliated Purchasers).
317 CFR 229.303(a)(5).
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grant date fair value of equity awards, given that no corresponding Grants of Plan-Based Award
Table disclosure for named executive officers of smaller companies is required.”

Item 404 (Transactions with Related Persons, Promoters and Certain Control Persons).

We propose to add a new paragraph (d) to Item 404 of Regulation S-K to add the
alternative standards for disclosure of related person transactions now available to smaller
companies in Item 404 of Regulation S-B. A smaller reporting company would not be required
to disclose policies and procedures for approving related person transactions, which is required
of other companies under paragraph (b). Item 404 of Regulation S-B requires disclosure
regarding transactions where the amount exceeds the lesser of 1% of a smaller company’s total
assets or $120,000. Companies using Regulation S-K are required to disclose information only
about transactions above $120,000 in amount. As such, for smaller companies with an asset
level such that 1% of its assets would equal a dollar amount lower than $120,000, related person
disclosure under Item 404 is more rigorous than for larger companies. Further, smaller
companies are required to disclose additional specific information about underwriting discounts
and commissions and corporate parents. We propose, however, to change the calculation of total
assets for smaller reporting companies from 1% percent of their total assets based on the average

of total assets at year end for the last three completed fiscal years to the last two completed fiscal

years. This standard is more consistent with the two years of financial statements required of

smaller reporting companies in the filings containing these disclosures.

Item 407 (Corporate Governance). We propose to add a new paragraph (g) to Item 407
of Regulation S-K to add the corporate governance disclosure standards now available to smaller
companies in Item 407 of Regulation S-B. Smaller reporting companies would not be required

to provide Compensation Committee Interlock and Insider Participation disclosure or a

™ See Release No. 8732A (Aug. 8,20006) [71 FR 53158] and Release No. 33-8765 (Dec. 22, 2006) [71 FR
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Compensation Committee Report. In addition, smaller reporting companies would not be
required to provide an Audit Committee Report until the first annual report after their initial
registration statement is filed with the Commission.

Item 503 (Prospectus Summary, Risk Factors, and Ratio of Earnings to Fixed Charges).

We propose to add a new paragraph (e) to Item 503 of Regulation S-K to add the alternative
standards for disclosure now available to smaller companies in Item 503 of Regulation S-B.
Item 503 of Regulation S-B does not require smaller companies to provide the information
required by paragraph (d) of Item 503 regarding the ratio of earnings to fixed charges when a
registrant issues debt, or the ratio of combined fixed charges and preference dividends to
earnings when a registrant issues preference equity securities.

Item 504 (Use of Proceeds). We propose no change to the primary text of Iltem 504 of

Regulation S-K because the disclosure standards of Regulation S-K and Regulation S-B
currently are substantially the same. We propose a minor change to the instructions to the item,
however, to clarify that new Item 310 of Regulation S-K, rather than Regulation S-X, will
govern whether financial statements of businesses proposed to be acquired are to be included in
the filings of smaller reporting companies relying on Item 310 of Regulation S-K rather than
Regulation S-X. We recognize that the instructions to Item 504 in Regulation S-K are more
specific than and more than twice as long as those in Item 504 of Regulation S-B. We do not
propose to substitute the shorter instructions of Regulation S-B for smaller reporting companies
complying with Item 504 because we do not regard the longer instructions as necessarily more
burdensome or not scaled to the needs of smaller companies.

Item 512 (Undertakings). We propose to add a new paragraph (m) to Item 512 of

Regulation S-K to add the alternative standards for disclosure now available to smaller

78338].
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companies in Item 512 of Regulation S-B. Item 512 of Regulation S-B does not require smaller
companies to provide the information about asset-backed securities, foreign private issuers, and
trust indenture offerings now required by Regulation S-K.

Item 601 (Exhibits). We propose to add a new paragraph (c) to Item 601 of Regulation

S-K to incorporate the standards currently in Item 601 of Regulation S-B. The paragraph would
clarify that a smaller reporting company is not required to provide Exhibit 12 (Statements re
Computation of Ratios) unless it discloses one of the ratios discussed in the requirement upon the
registration of debt or preference equity securities. The paragraph also would clarify that, for
purposes of Exhibit 7 (Correspondence from an Independent Accountant Regarding
Non-Reliance on a Previously Issued Audit Report or Completed Interim Review), new Item 310
of Regulation S-K, rather than Regulation S-X, may govern the form, content, and preparation of
financial statements provided by a smaller reporting company. Our proposal also would revise
Item 601 of Regulation S-K to delete references to several “SB” forms and to Regulation S-B, all
of which would be deleted from our rules and regulations.

Request for Comments

« Would a different format in the proposed integrated Regulation S-K more clearly identify
the provisions that are different for smaller reporting companies?

« Is the proposed Item 101 (Description of Business) requirement adequate for most
smaller reporting companies? Please be as specific as possible and provide details to
support your position.

« Should the Commission consider requiring smaller reporting companies to provide
tabular disclosure of contractual obligations required in paragraph (5) of Regulation S-K
Item 303? Would this disclosure provide meaningful information for investors or would

it be overly burdensome for smaller reporting companies?
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« Should smaller reporting companies be required to fully comply with any other items of
Regulation S-K to which we do not propose to subject them?

« Are there any other provisions in current Regulation S-B that should be carried over for
smaller reporting companies into Regulation S-K that we have not proposed to be carried
over?

« Conversely, are any of the current Regulation S-B items that we propose to carry over
inappropriate for the larger group of companies we propose to define as smaller reporting
companies?
¢. A La Carte Approach
We propose to allow a company that qualifies as a smaller reporting company to choose,

on an item-by-item or “a la carte” basis, to comply with either the scaled disclosure requirements
made available in Regulation S-K for smaller reporting companies or the disclosure requirements
for other companies in Regulation S-K, when the requirements for other companies are more
rigorous.” A smaller reporting company would have the option to take advantage of the smaller
reporting company requirements for one, some, all or none of the items, at its election, in any
one filing, in such cases. We would require, however, that a smaller reporting company provide
its financial statements on the basis of either Item 310 of Regulation S-K or Regulation S-X for
an entire fiscal year, and not be permitted to switch back and forth from one to the other in
different filings within a single fiscal year. If this approach is adopted, we would expect that our
staff, in reviewing filings of smaller reporting companies, would be instructed to evaluate item-
by-item compliance only with the Regulation S-K requirements applicable to smaller reporting

companies, and not with the requirements applicable to larger companies, even if the company

> As proposed, Item 404 would be the only disclosure requirement in Regulation S-K that would be more

rigorous for smaller reporting companies than for other companies.
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whose filing is being reviewed chooses to comply with the larger company requirements.’® The
staff also would continue to seek clarity in disclosure provided by smaller reporting companies.

Our objective in proposing the “a la carte” approach is to provide maximum flexibility
for smaller reporting companies without disadvantaging investors. While establishing a baseline
of required disclosure, we want to encourage smaller reporting companies to determine for
themselves the proper balance and mix of disclosure for their investors within the boundaries of
the law, given the costs of compliance and the market demand for information.

We propose to add a check box to the cover page of all filings in which smaller reporting
companies may take advantage of the alternative disclosure requirements. The check box would
require smaller reporting companies to indicate that they are eligible for “Smaller Reporting
Company” status. Investors and others reviewing the filing would be able to tell from the check
box that the disclosing company is eligible to comply with the scaled disclosure available to
smaller reporting companies.

In proposing to require smaller reporting to companies to check a box identifying
themselves as such on the cover page of their filings, we are attempting to strike the appropriate
balance among investor protection, transparency, and the legitimate needs of smaller companies.
We are aware that, as discussed by the Advisory Committee, a major reason our current
Regulation S-B system has not worked as well as intended is that it requires filing on “SB” forms
that may not have achieved an optimal level of market acceptance.”’ By requiring a company to
check a box on the front of its filings, we are trying to address the legitimate needs of investors
who may want to know if a company is eligible to comply with standards scaled for smaller

companies. We are attempting, however, to avoid unduly stigmatizing smaller companies. We

" These proposals would have no effect on the legal requirements and liabilities that would continue to apply to

all disclosures made by issuers.

7 See Advisory Committee Final Report 63-64.
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believe that, if we have scaled our disclosure and reporting requirements to properly reflect the
characteristics of smaller companies, investors will be adequately protected by our rules and
should not be unduly concerned that a company may be providing information under a different,
scaled standard.

Request for Comments

« Should the Commission adopt the a la carte approach, allowing smaller reporting
companies to take advantage of the adjusted disclosure requirements available to them on
an item-by-item basis?

« Have smaller companies filing on “SB” forms not achieved greater market acceptance
because investors believe that the disclosure required by Regulation S-K is valuable?
Please provide a detailed explanation and a reasoned basis for your view.

« Does the proposal to scale disclosure for smaller reporting companies strike the proper
balance between imposing proportional costs and burdens on smaller reporting
companies while adequately protecting investors?

« Should the Commission adopt an approach requiring smaller reporting companies to
comply with all disclosure requirements for larger companies if they elect to comply with
any of those requirements? Should we require smaller reporting companies that choose
to no longer follow the disclosure requirements for larger companies to separately
disclose that change?

« Is the Commission creating a situation in which newly eligible companies could
selectively choose not to disclose information that may be beneficial to investors?

« Does requiring smaller reporting companies to check a box indicating their “Smaller

Reporting Company” status on the cover page of filings unduly penalize or stigmatize
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smaller reporting companies? Is a check box necessary for investor protection? Is
another alternative preferable to a check box?

Should the proposal require a smaller reporting company to check the box only ifit is
choosing to comply with at least one item in Regulation S-K scaled for smaller reporting
companies, rather than requiring all eligible companies to check the box even if they
choose not to comply with any scaled items?

What should be the impact on a smaller reporting company that attempts to satisfy the
disclosure requirements of larger companies but fails to satisfy those requirements?
Please provide details to support your views.

Instead of a check box indicating the size of the company, would it be preferable to have
check boxes or some other form of identification indicating what smaller reporting
company items the company has relied upon in preparing its filing?

How would the a la carte approach affect the ability of investors to compare disclosures
of smaller reporting companies?

d. Eliminating “SB” Forms

We anticipate that the elimination of 