New York Stock Exchange, Inc.

Information Memo

Member Firm Regulation

B nysE

Number 02-34
August 1, 2002

ATTENTION: CHIEF EXECUTIVE OFFICER AND MANAGING PARTNER,
CHIEF FINANCIAL OFFICER, CHIEF OPERATIONS OFFICER,
AND CHIEF COMPLIANCE OFFICER

TO: ALL MEMBERS AND MEMBER ORGANIZATIONS

SUBJECT: SPECIAL DUE DILIGENCE FOR CORRESPONDENT
ACCOUNTS AND PRIVATE BANKING ACCOUNTS

This Memo is a follow-up to NYSE Information Memo Number 02-21 dated May 6, 2002
which announced approval of NYSE Rule 445 (“Anti-money Laundering Compliance
Program”). Rule 445 requires, in part, members’ and member organizations’ ongoing
compliance with applicable provisions of the Bank Secrecy Act.

Compliance with Section 312

On July 19, 2002 the Financial Crimes Enforcement Network (“FinCEN”) of the
Department of the Treasury (“Treasury”) issued an interim rule (see “Exhibit A”),
effective July 23, 2002, advising financial institutions on how to comply with
Section 312 (“Special Due Diligence For Correspondent Accounts And Private
Banking Accounts”) of the USA PATRIOT Act’.

Section 312 amends the Bank Secrecy Act as set forth in Title 31 of the United States
Code by adding new subsection (i) to 31 U.S.C. 5318. It requires certain financial
institutions, including broker-dealers, to take prescribed anti-money laundering
measures with respect to private banking accounts® and correspondent accounts that
they establish or maintain for non-U.S. persons.

In brief, the interim rule requires members and member organizations to comply
with provisions relating to “private banking accounts”, but their compliance with

! The USA PATRIOT Act was signed into law on October 26, 2001. It amends, among other laws, the Bank
Secrecy Act as set forth in Title 31 of the United States Code.

? Per 31 U.S.C. 5318(i)(4)(B), “[t]he term ‘private banking account’ means an account (or any combination of
accounts) that (i) requires a minimum aggregate deposits of funds or other assets of not less than $1,000,000 (ii) is
established on behalf of 1 or more individuals who have a direct or beneficial ownership interest in the account; and
(iii) is assigned to, or is administered or managed by, in whole or in part, an officer, employee, or agent of a
financial institution acting as a liaison between the financial institution and the direct or beneficial owner of the
account.”
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the remaining provisions of section 5318(i) (i.e., those involving “correspondent
accounts”) is deferred. Treasury anticipates issuing a final rule no later than
October 24, 2002.

Below are those relevant provisions from section (i) which are mandatory for members
and member organizations as of July 23, 2002. References to requirements related to
“correspondent accounts” have been removed for purposes of this Information Memo.

General Requirement

31 U.S.C. 5318(i)(1) prescribes the general requirement that:

“[e]ach financial institution that establishes, maintains, administers, or manages a
private banking account ...% in the United States for a non-United States person,
including a foreign individual visiting the United States, or a representative of a
non-United States person shall establish appropriate, specific, and, where
necessary, enhanced, due diligence policies, procedures, and controls that are
reasonably designed to detect and report instances of money laundering through
those accounts.”

Minimum Standards for Private Banking Accounts

Section 5318(i)(3) requires that °“[if a private banking account is requested or
maintained by, or on behalf of, a non-United States person, then the due diligence
policies, procedures, and controls required under paragraph (1) shall, at a minimum,
ensure that the financial institution takes reasonable steps —

(A) to ascertain the identity of the nominal and beneficial owners of, and the
source of funds deposited into, such accounts as needed to guard against
mo4ney laundering and report any suspicious transactions under subsection
(9)"; and

(B)to conduct enhanced scrutiny of any such account that is requested or
maintained by, or on behalf of, a senior foreign political figure®, or any

? Reference to “correspondent accounts” removed.

* References 31 U.S.C. 5318(g) (“Reporting of Suspicious Transactions™) and the implementing regulations
thereunder which, upon effectiveness, will require the filing of Suspicious Activity Reports (“SARs”) to a central
location determined by FinCEN. See 67 FR 44048 (July 1, 2002).

> Under FinCEN’s proposed regulation § 103.75(0), a “senior political figure” means “(i) A current or former senior
official in the executive, legislative, administrative, military, or judicial branches of a foreign government (whether
elected or not), a senior official of a major foreign political party, or a senior executive of a foreign government-
owned commercial enterprise; (ii) A corporation, business or other entity that has been formed by, or for the benefit
of, any such individual; (iii) An immediate family member of any such individual; and (iv) A person who is widely
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immediate family member® or close associate of a senior foreign political
figure that is reasonably designed to detect and report transactions that may
involve the proceeds of foreign corruption.”

The elements of Section 312 should be integrated into existing Anti-Money Laundering
Compliance Programs pursuant to NYSE Rule 445 which requires, in part, that each
member and member organization develop a program, the policies, procedures, and
internal controls of which are reasonably designed to achieve compliance with the Bank
Secrecy Act and the implementing regulations thereunder, as they become effective.

Question regarding this Memo may be directed to Stephen Kasprzak at (212) 656-5226.

Salvatore Pallante
Executive Vice President

Attachments

and publicly known ( or is actually known by the relevant covered financial institution) to maintain a close personal
or professional relationship with any such individual.”

® Under FinCEN’s proposed regulation § 103.175(0), the term “immediate family member” means “a spouse,
parents, siblings, children, and a spouse’s parents or siblings.”
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ACTION: Interim final rule, |

SUMMARY: Treasury and FinCEN are issuing an interim final rule temporarily deferring for
certain ﬁﬁancial instituﬁoﬁs (as defined in the Bank Secrecy Act) the application of thé requirements
contained in section 5318(i) of title 31, United States Code, added by section 312 of the U-niting.and.
Strengthcning America by Providing Apprbpn'ate Toolé Required to Intercept and Obstruct
Terrprism Act (USA PATRJOT Act) of .2001 (the Act). .Se.ction 53]8(i) requires U.S. _ﬁnéécial
institutions to establish due diligénce policies, procedures, and wnﬁols reasonably dcsiéncd to detect
and report money laundering through correspondent accounts and private banking accb'_unts that U..S-
financial institutions establish or maintain for non-U.S. persons.. Séction 312 takes éfféct .on..'luly
23, 2002, whether or not Treasury hés issued a final rule implementing that provision. Additionally,
this interim final rule provides guidance, pending issuénce of a final rule, to those financial
_ institutions foi'.whic.h compliance witﬁ section 5318(i) has not bé_en deferred. |
DATES: This interim final rule is effective Jul}.'.23., 2002. W.ritt.en comments may be submitted on

or before [INSERT DATE THAT IS 30 DAYS AFTER PUBLICATION IN THE FEDERAL

REGISTER].




ADDRESSES.: Spbinit commenis (preferably an originél arid four ‘copies) to FinCEN, P.O. Box 39,
Vienna, VA 22183, Attn: Secﬁbn. 312 Interim Regulations. Comments may also be submitted by
| éléctronic mail to regcomments@fincen.treas.gov with the .céption in the body of the; text,
‘;Attention: Séction .3 12 .lnte'rim Regulations.” Comments may be insbccted at FinCEN b.e.tween, 10

am. and 4 p.m. i the FinCEN Reading Room in Washington, D.C. Persons wishing to inspect the

comments subrnifted must request an appointment by telephoning (202) 354-6400 (not a toll-free

. number).

FOR FURTHER INFORMATION CON"I.‘ACT: Office of the Assistant General Counsel for
Banking & Finance ('I_‘reasury), (202) 622-0480; the Office of the Assistant Géqgral Counse] for
- Enforcement (Treaémy), (202) 622-1927; or the Office of the Chief Counsel (FinCEN), (703) 905-
13590 (not toll;free numbers). |
SUPPLEMENTARY INFORMATION: Treasury and FinCEN are exercising the authonty un.der
31 U.S.C. 531 8(a)(6) to.temporar'ily defer the application‘of 31 U.S.C. 5318(i) to certain financial
institutions pending issuance by Treasury and FinCEN of a final rule oﬁtlining the scope of coverage,
duties, and obligatioﬁs under that‘.provision. Additionally, for those financial institutions for which
| éompliancc with section 5318(i) has not Beer.i deferred entirely, interim guidance is provided for
compliance with the statute pending issuance of a final rulé._ _Althcﬁngh this interim fiﬁal rule and the
.guidance .containe'd herein may be relied upon by financial institutions until superseded by a final
regulation or subsequent gﬁidancc, no inference may be drawn fron; this rule conccfnihg the scope
and substance of the final regﬁlation that Treasury will issue concerning section 5318(i).
L. Background |

Section 312 of the Act adds new subsection (i) to 31 U.S.C. 5318, the Bank Secrecy Act

(BSA). This provision requires each U.S. financial institution that establishes, maintains,




adrninisters, or manages a private banking account or a correspondent account in the United States

for a non-U.S. person to take certain anti-mc.)ney'laundering measures with respest to sucﬁ accounts.

In particular, ﬁn_axicial institu_tions.must establish appropriate, specific, and, where. necessary,
enhanced, due diligence policies, procedures and controls that are reasonably designed to enable the
ﬁnancxal institution to dctect and report instances of money laundering through those accounts.

In addition to this gencral rcquu-cment which applies to all comespondcnt and private
banking sccounts for non-U.S. persons, section 312 of the Act specifies additional standards for
correspondent accounfs ‘maintained for certain foreign banks. For a correspondent account
maintained fdr a foreign bank operating under an offshore license or a license granted by a
jun'sdictiﬁn designated as being of concem for money laundering, a financial institﬁtion must take
rsasonable stéps to identify the owners of the foreign bank, to conduct enhanced scr_utiny of the
correspondent account to guard against _money laundering, and to ascertain whether the foreign bank
provides correspondent accounts ts) other fo_reign banks and, if so, to conduct appropriate-relatéd &se
diligence. |

Section 312 also sets forth minimum standards for the due di_ligenc_e mquirsments for. a
private banking account for a non-U.S. person. Specifically, a financial institation must take
reasonable steps to ascertain the idéntity of the nominal and be_,neﬁcial owners.of, and the source of"
funds deposued mto, the pnvatc bankmg account, as nccsssary to guard agamst money laundcrmg
The institution must also conduct enhanced scrutmy of private bankmg accounts requested or

maintained by or on behalf of senior foreign political ﬁgures (or their family members or close

| associates). Enhanccd scrutiny must be rcasonably designed to detect and report transactions that

may involve the proceeds of forelgn corruption.

-Section 312(b)(2) provxdes that subsection 5318(i) takes effect on July 23, 2002, regardless of




whether Treasury has issued a final ru_ie by that date. Furthermore, it indicates that subsgcﬁon
531 8(-i).appli_es to all accounts, régardléss of when they were opened.
i. | The Proposéd Rule |
| - On May 30, .2002, Treasury and FinCEN published'in the Federal Register a proposed rule
implementing section 312. See 67 Fed. Reg. 37,736 (May 30, 2002). In that proposed rule, Treasury
| sought to take the.broad statutory mandate of section 312 and translate it into specific regulatory
_directives for financial institutions to apply. Like the statute itsélf_‘, the rule proposed by Treasury
is faxf reéching,‘ seeking to require a v;/ide range of U.S. financial institutions' to apbly due diligence
andv enhanced due diligence procedures to a diverse array of foreign financial institutions’ that
“maintain “correspondent accounts” or “private banicing accounts” in the U.S. The propqsc‘d rule sets
| forth a series of due diligence procedures that financial iﬁstitutions covered by the rule_méy, and in
many cases must, apply to correspondent accounts and private banking accounté. Because section
531 8(i).takes effect on Jﬁly 23, 2002, regardless of whether Treasury has issued a final iﬁplen’mnting
regulaﬁon, Treasury imposed a 30-day period in which public cdr_nmcnts on the proposed rule would
be acqcpted. | |
2 The Final Rule
| A_ final rule implementing section 312'.cannot reasopabiy be completed by the statutory

effective date of .[u’ly 23, 2002, Without question, the proposed rule implementing section 312 is

_ ! Treasury proposed that the following financial institutions would be covered by the regulation: An insured bank (as

defined in section 3(h) of the Federal Deposit Insurance Act (12 U.S.C. 1813(h))); a commercial bank; an agency or
branch of a foreign bank in the United States; a federally insured credit union; a thrift institution; a corporation acting

under section 25A of the Federal Reserve Act (12 U.S.C. 611 et seq.); a broker or dealer registered, or required to

register, with the Securities and Exchange Commission under the Securities Exchange Act of 1934 (15 U.S.C. 78a et

seq.); a futures commission merchant registered, or required to register, under, and an introducing broker as defined in

§ 1823 of, the Commodity Exchange Act (7 U.S.C. 1 et seq.); a casino (as defined in § 103.11(n)(5)); & mutual fund (as

defined in § 103.130); a money services business (as defined in § 103.1 1(uu)); and an operator of a credit card system

(as defined in § 103.135). :

. % Foreign financial institutions include foreign banks and any other foreign person that, if organized in the United States,




~ the furthest reaching proposed regulation issued under Title ILI of the Act thus far. The requirements

placed on ﬁnancial institutions under this pfovision are significant, and commentcfs have raised
substantial and important concems about the scope of the regulation as well as the major vdeﬁnitions
applicable to this section. i"or example, commenters consistently noted that the déﬁniﬁons of
“correspondent accountl,-’.’.“covered financial institution,” and' “foreign financial institution,” were
oVérly broad and difﬁcult‘t_o implement. Likewise; commenters expressed concerns rega;ding the
definition of “senior foreign political ﬁgure.." Moreover, the statute does not define many important
temﬁs.with réspect to financial institutions other than banks, leaving the task for Treasury and
FinCEN. Additional time is ﬁccessary to consider carefully these definitions and_ the text of the
proposéd rule in light of éomments received to determine whethe; thgsp terms should be further
defined with respect to each financial institution.

Treasﬁry. anticipates issuing a final rule no later than October 25, 2002.
3. Deferral of Application to éeﬂain Financial Institutions

Although section 312 1s self~executing, in the absence of a final rule, many classes of
financial institutions, m particular, non-bank financial institutions, would not have clear notige of,
or guidahce regardihg, their compliance bbligaﬁons. More pointedly, without regulaﬁons defining
key terms for financial institutions other than banks, theée financial institutions would not have
sufficient guidance to comply with all facets of section 312. This situation necessarily stems from
the fact that the statute .seeks to cover a ﬂiverse universe of financial institutions and seeks to address |
a multitude of issues arising from the panoply of' financial relationships that can qxist with various
foreign financial institutions. Treasury’s role in .this process is to drafta regulation, after obtaining

public comment, that provides clear and unequivocal direction to financial institutions covered by

would be required to establish an anti-money laundering program pursuant to §§ 103,120 through 103.169 of this part.
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. - the provision. Without clarifying appropriate terms for the various industries, enforcement of section

5318(i) against the full range of financial inétitutions proposed to be covered by éectibn 312 will be:
difficult. There.fore, deferral is necessary and appropriate; |

Nor would it be appropriate for. Treasury to insist on. compliance wi.th' the terms of the -
proposed rule pending.the_ completion of a ﬁnal rule. We are still reviewing and aualyzii_lg the

| comments received and formulatmg the terms and scope of the final rule. Were Treasury to req\urc

strict corﬁpllancc with the proposed rule, not only would it undermine the administrative proccss,
but a_lso it might require financial institutions to incur substantial costs to comply with provisions
of the proposed rule that may Be altered or eliminated.’ Without suggesting t_hat such changes will
be made, .such a result is ﬁntenable. | |

Accordingly, -invoking the authority uander section 5318(a)(6) of the BSA, this i_ntérim final

rule defers the application of all provisions of section 531 8(i) to financial institutions other than

banks, securities brokers and deaicrs, futures commission merchants, and introducing brok-c:zr.s.4
Banks must comply with all p'révisionso_f section 5318(i). Securities brokers and dealers, futures
commission merchants, and introducing brokers must comply with the provisions olf se.ction 531 8.(i)
relating to due diligence and enhanced du@ diligence for “private banking éccounts,” but they are
. exempted from provisions related to correspondent accounts. The reason for this distinction is a
practical one—the Act does not deﬁnc a “correspondent account” for financial institutions other than
. bs;nks, and Treasury needs time to conéider whether the definition in the proposed rule is appropn'ate..
In contrast, the definition of a private banking s;l;:c_é)unt in section 5318(i) is not limited to banks and

is both applicable and commonly understood with the securitics and futures industries. Moreover,

3 Cf: CFTC v. Schor, 478 U.S. 833, 845 (1986) (noting the important distinction between a proposed rule and a final
rule drafted based on a review of public commeny).
4 “Introducing brokers” refers to those registered, or required to register, with _thc Commodity Futures Tradmg




to the extent these financial institutions offer this type of account, the risks of money laundering are

similar to the risks pbséd by banks offering such accounts. As a result, they will be required to
comply with the provisions of section 5318(i) regarding private baﬁking accounts pending Treasury’s
'igsuance of a final rule,'vcon:siswnt with the guidance set forth below.
'In summary: |
e Banks must comply with sec-:tiou 531 8(i) pending Treasury’s issuance of a final rule. For the
purposes of this int_érim_f'mal 1.'ul_c,.these' include: An insured bank (as defined in section 3(h)
.of the Federal Deposit Insurance Act (12 U.S.C. 18_13(11))‘)5 : a commercial bank; an agency
or branch of a_forcign bank. in the United States; a federally insured credit union; a thrift .
' institution; and a corporation acting under section 25A of the Federal Reserve Act (12 U.S.C.
611 et seq.).
e Securities brokers and dealers registered, or reqﬁired to register, with the Securities and
| Exchange Commission (SEC), and futures commission merchants and introducing brokers
registered, or required to register, with the Commodity Futures Trading Commission (CFTC)
must coraply with provisibns relaﬁng to private banking accounts, but their compliance with
the remaining provisions of section 5318(i) is deferred.
¢ Financial institutions subject to deferment of all o.bligatio'x‘ls under section 5318(i) include:
Casinos; xhoncy sérvices businesses; mutual funds; operators of credit card systems; and all

remaining financial institutions defined in the BSA that are not banks, securities brokers and

Commission.

% This group of covered entities was drawn from the list of “covered financial institutions” in the proposed rule. Treasury
is evaluating whether to add uninsured national trust banks to this list at the final rule stage as these entities are currently
required to have anti-money laundering programs. See 12 CFR 21.21. Treasury also will consider whether non-federally
regulated, state chartered, uninsured trust companies and trust banks, and non-federally insured credit unions should be
added to the list to the extent that they maintain correspondent or private banking accounts for non-U.8. persons..

. % For purposes of complying with section 5318(i) pending Treasury's issuance of a final rule, foreign branches of




déalers, mﬁres commission mcx;chants, or introducing brokers.” |
11. Compliance Obligations Pending Publication of 'the Final Rule

Under the Act, Treasury is authorized to interpret énd administer section 312. 'fhis interim
final rule provides guidance to those ﬁ.nan.cial institutions for which the application of section

5318(i) has not been deferred. Pending issuance of a final rule, Treasury expects compliance with

~ section 5318(i) as set forth below. Treasury does not expect compliance with the terms and

conditions of the proposed rule except to the extent they coincide with the express requirements of
the statute, H_owever, the interim compliance measures set forth in this guidance s_hould not be
construed as én indication of the obligations that will be imposed by the final rule.

1.. Due Diligence for Correspondent Acc’oun;.‘s-v-—Banks'Only _

With respect to correspondent accounts, section 5318(i)(1) requires U.S. ﬁnancia_l iﬁstitutions
to establish due diligence policies, procedﬁrcs, and controls .rcasonab_ly designed to detect and report
money laundering through correspondent accounts established, maintained, administered, .or
managed in the United States. for a foreign financial institution. In the interim period before the
issuahcc of a final rule, a due diliéence program under section 5318(i)(1) will be 'r'easonable'in
Treasury's view if it focuses compliance efforts on the correspondent accounts that pdse a .h_igh.n'sk
of money laundering based on an overall assessment of the money laundering risks posed by the

foreign correspondent institution. It is the expectation of Treasury that a bank will accord priority

- to conducting due diligence on high-risk foreign banks for which it maintains correspondent deposit

accounts or their equivalents, and will focus foremost on correspondent accounts used to provide

insured banks are deemed to be foreign banks rather than covered financial institutions. .
7 The remaining financial institutions include: dealers in precious metals, stones, or jewels; pawnbrokers; loan or finance

companies; private bankers; trust companies; state chartered credit unions that are not federally regulated; insurance -

companies; travel agencies; telegraph companies; sellers of vehicles, including automobiles, airplanes, and boats; persons
engaged in real estate closings and settlements; investment companies; commodity pool operators; and commodity




services to third parties. Treasury also expects banks to give priority to conducting due diligence on

high-risk correspondent .acpounts-maintained for foreign financial institutions other than foreign
banks, such as money transmitters. In all cases, Treasury expects fha_t a bank will accord priority in
éﬁplying due ;iiligence to ac.counts opened on or aﬁér July 23, 2002.

Treasury aclmc;\irledges tﬁat, as: a practical matter,l banks will be unable to craft and
implement final comprehensive due diligence pol_icies and procedures pursﬁant to the dictates of
section 5318(i)(1) until Tréasury issue_s é final rule. However, in the interim, a reasonable due
dilig_eucé policy, in Treasury’s view, is ‘one that comports with existing best practices standards for
banks that maintain correspondent accounts for foreign banks,® and evidences good faith efforts to .
“incorporate due diligence procedures for correspondent accounts méintained for foreign financial
institutions posing an increased risk of money laundering.

2. Enhanced Due piligence for High Risk Foreign Banks—Banks Only

.Section 5318(i)(2) requires U.S. financial institutions to establish enhanced due diligence
po.lic‘ie.s_ and procedures applicable when opening or maintaining a correspondent account in the
United States for certain foreign banks designated as high risk. Sections 5318(i)(2)(B)(i) through
(iii) further specify requirements that must be incorporated into a financial institution’s enhanced due

diligence policies and procedures.

trading advisors.

¥ See, e.g., New York Clearing House Association, L.L.C., “Guidelines for Counter Money Laundering Policies and -
Procedures in Correspondent Banking,” (March 2002) at www.nych.org; Basel Committee on Banking Supervision,
“Customer Due Diligence for Banks” (October 2001) at www.bis.org. A due diligence program that does not adopt all
of the best practices and standards described in industry and other available guidance also could be considered reasonable

_ if there is a justifiable basis for not adopting a. particular best practice or standard, based on the particular type of
accounts held by the institution. .




An enhanced due diligence prdgfam will be reasonable under section 5318(i)(2)(B),. in
. Treasury’s view, if first, it comports with existing best practice standards for baﬁks th:;t maintain
correspondent acc:ounts for foreign banl_cs." Second, the program must also’ focus enﬁanccd due

diligence measures on those correspondent apcounts that are maintained by a foreign cbrreséondent '
bank deemed high risk by section 5318(i)(2)(A) posing a particularly high risk of money laun&ering

 based on the bank’s overall assessment of the risk posed by the foreign correspondent bank. As with
the previous provision, it is the expectation of Treasury that a bank will acc‘ord‘ priority in applying
enhanced d‘ue_diligence. to accounts opened on or after July 23, 2002,

Within these priorities, as required by the statute, banks must take reasonable steps-to comply
with directives described in sections 531 8(i)(2j(B)(i) through (iii). For purpoécs ‘of section
53 18(i)(2)(B)(i), an owner is dé_emed to be any person who directly or indirectly owns, controls, or
has voting power over 5 percent or more of aﬂy class of securities of a foreign bank, thg shares of
which are not publicly traded. | N

3. Due Diligence for Private Banking Accounts—Banks, Securities Brokers and liealers,
Futures Commission Merchants, and Introducing Brokers :

Seétidns 531 S(i)(l) and (3.) set forth due diligence requirements for U.S. ﬁnancial institutions
that maintain privatc bal;king accounts in t_he Uriited Stafes for non-U.S. persons.'® Undef the Act,
a private banking account is an account (Qr any combination of accounts) that requﬁes mﬁhum
aggregate dcpdsits of at least $1 milliqn, that is established for one or more i_ndividuals, and that is
assigned to or administered or managed by, in whole or in part, an oﬂilcer, employee, or agent of a

financial institution acting as liaison between the financial institution and the direct or beneficial

owner of the account.  Section 5318(i)(3)(A) requires financial institutions, as needed to guard

 See supra note 7. o
" 1% For purposes of this interim final rule, a non-U.S, person means an individual who is neither a United States citizen
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agéinst nibney laundering, to take rea_sonablé steps; to asccﬁai;a ‘the identity of the nominal and
beneficial owners of, and the SOUI;OC of funds deposited into, the' account. Additionally, the statute
requires enhanced scrutiny of private banking accounts maintainéd by_or on behalf of senipr foreign
'pblitical ﬁgufes, an imﬁlcdi;ate family member, or close associate, to guard against laundering the
proceeds of foreign cox;rhi)ﬁon. |
As with the requirements for correséondent accounts, a private banking due diligence
Pprogram under sections 53 1 8(i)(1) and (3) mu;s't be reasonably designed to detect and report money
laundering and the existence of the proceeds of foreign corxfupti;)n, Treasury bélieves that a due
diligence private bank_iug program would be reasonable, pending adoption of ﬁggl regulations to
implement section 5318(i), if the program is focused on those érivate banking accounts that present
| a high risk of money laundering. A program that is consistent with applicable ‘govcmmcnt. guidance
on private banking accounts, such as the guidance on sound practices for private.banking issued_ by

the Federal Reserve (SR 97-19 (SUP) “Private Banking Activities” (June 30, 1997) at

www.féderal_rcscrve.qov) and the guidance on enhanced scrutiny for transactions that may involve

the proceeds of foreign corruption issued jointly by Treasury, the bank regulators, and the State

Dcpartmcnt in January 2001 (at_http://www.treas.gov/press/releases/docs/guidance.htm ) would be
reasonable, so long as it incorporates the requirements of section 5318(i)(3)."! Treasury expects that
an institution will accord pﬁority in applying enhanced due diligence to accounts opened on or after

July 23, 2002.

nor a lawful permanent resident as defined in 26 U.S.C. 7701(b)(6).

!' See also, Wolfsberg Group, “Global Anti-Money-Laundering Guidelines for Private Banking: Wolfsberg AML

Principles” (1™ Revision May 2002) at www.wolfsberg-principles.com. A program that does not follow all of the best

practices outlined in this government guidance would be reasonable if thete is a justifiable basis, based on the particular
" circumstances of the institution involved, for not following these practices.
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111. Analysis of the Interim Final Rule
A. Banks, Saviﬁgs Associatiqns, and _Credit Unions — Section 103.181

The following financial institutions are not subject to the deferral contained i this interim ﬁnal-
rule and must take steps, in light of the guidance provided above, to comply'with the-requiréments
of scct:lon 5318() pendmg issuance of a final implementing rcgulatlon An insured bank (as dcﬁncd
in section 3(h) of the Federal Deposit lnsurancc Act (12 US.C. 1813(h))) a commercial bank; an
agency or branch of a forelgu bank in the United States; a federally insured credit union; a thrift
institution; and a corporation .actin'g under section 25A of the Federal Reserve Act (12 U.S.C. 611
et seq.). | |

B. Securities Brokers and Dealers, Futures Commission Merchants, and lntroducing
Brokers — Section 103.182

Securities .brokcrs and dealcré registered, or required to register, with the SEC, and futures
comrﬁissioh mérchants and introducing Brdkcrs registered, or required to register, witt-x the CFTC
under thc Commodlty Exchange Act (7 U.S.C. 1 et seq.) are sub] éct to the requirements of sectlon _
5318(1) relating to due dlhgence and enhanced due diligence rclatmg to pnvate banking accounts.
They must take steps, m light of the gmdance prowded above, to comply with the requn’et’nents of . -
section 5318(i) relating ?o private banking accounts pending issuance of a ﬂnal.impleﬁlenting.
régulatioh. Treasury and FinCEN are excrcising the authority under BSA section 5318(a)(6) to
| ternporarily defer the application of ail other requirements contained in section 531 8(_i) for securities
‘brokers and dealers, futures commission merchants, ah_d introducing brokers._

C. All Other BSA Fmancial lnstitutions — Section 103.183

- Treasury and FinCEN are exercising the authority under BSA section 531 8(a)(6) to tcmporanly'
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defer the application of all -requirements contained in section 5318(i) for all other financial -
institutions. This temporary deferment applies to casinos; money. services businesses; mutual funds;

operators of credit card systems; dealers in precious metals, stones, or jewels; pawnbrokers; loan or

finance companies; private bankers;'? trust companies; state chartered credit unions that are not

federally insured; insurance companies; travel agencies; telegraph companies; sellers of vehicles,

including automobiles, airplanes, and boats; persons engaged in real estate closings:and settlements;

_ ihvestmeut companies; cor_hmodity pool operators; and commodity trading advisors.

~ This temporary deferral does not in any Way relieve any ﬁnaﬂci_al institation from compliance
with the existing anti-xqoncy laundering and anti-terrorism requirements imposed b.y.law, regulation, .
or rule of a self-regulatory organization. Quite to the contrary, the obligations conte_mplated by
section 312 will serve to augment and improve the existing anti-money laundering activities of
financial institutions. To that end, Treasury and FinCEN expect financial institﬁtions proposcq to
be subject to the regqlatidn implementing section 312 to beéin immediately the process of evaluating
their due diligence procedures when correspondent accounts or private banking accounts are opened
or maintained on behalf of non-UiS. pcrsons._ |
lV Administrative Procedure Act
Tﬁe proviéions of 31 U.S.C. 5318(i), requiring due; diligenée pr'oérams for certain foreign
accounts, becomc_'e'ffectivé July 23, 2002. This interim fule exempts certain. financial institutions

from these requirements and provides interim compliance guidance for those financial institutions

not exempted. Accordingly, good cause is found to dispense with notice and public procedure as

unnecessary and éontrary to the public interest, pufsuant to 5 U.S.C. 553(b)(B), and to make the

12 A private banker under the BSA refers to state chartered banking entities that are not organized as a corporation.
Generally, such entities are organized as partnerships, A private banker does not refer to those who offer private banking

‘accounts. -

13




-~ provisions of the interim rule effective in less than 30 days pursuant to 5 U.S.C. 5 53(d)(1) and (3).

V. Regulatory Flexibility Act
Because no notice 'of proposéd mleniakiné is required for this interim final rule, the provisions
| of the Regulatory Flexibility Act (5 U.S.C. GOi et ;seq.) do not apply.
Vi Ex.ecuti;re Order 12866 |
| This interim final i‘ule isnota “signiﬁéant regulatory action” as defined in Executive Order
12866. Accordingly, a regulafory asséssment is not required. |
List of Sﬁbjects in 31 CFR Part 103
Banks, banking, Brokers, Counter money laundering, Counter-terrorism, Currency, Foreign
banking, R_eporting and recordkeeping r_equirémcnts.
Authority and lssuance. |
For the reasons set forth iﬁ the preax_nble,‘Bl CFR Part 103 is amended as follows:
‘PART 103—FINANCIAL RECORDKEEPING AND REPORTING OF CURREN CY_AND
FOREIGN TkAN SACTIONS |
1. The authority citation for pért 103 is revised to read as follows:
Authority: 12 U.S.C. 1829b and 1951-1959; 31 U.S.C. 5311-5332; title 11, secs. 312, 314,352,
. Pﬁb. L. 107-56, 115 .Stat. 307. |
, 2.. Add new undesignated centerheading MNTI-MONEY LAUNDERING __PROGRAMSO to
subpart 1 immediately before § 103.120. -
| 3. Add new u’ndesignatgd centerheading and §§]03.1 81 through 103.183 to sﬁbpaﬂ'l'to read

“as follows:
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SPECIAL.DUE ~DILIGENCE FOR CORRESPdNDENT ACCOUNTS
AND PRIVATE BANKING ACCOUNTS ,
i03.18l Spécial due diligence programs for banks, savingé ﬁssqciations, and credit unioﬁs.
103.182 Spéciﬁl due 'dilig'ence programs for securities brokers and dealers, futures
commiSSion m_eréhants, and introducing b.rokers.
103.183 Deferred due diligence programs. for othgr financial institutions.
- SPECIAL DUE DlLlGENCE FOR CORRESPON DENT ACCOUNTS
AND PRIVATE BANKING ACCOUNTS

§ 103.181 Speci:;l due: diligence programs for banks, savings associations, anq credit unions,

The requirements of 31 U.S.C. 5318(1) shall app-ly,.efféctive July 23, 2002, to a financial
institution that is:

.(2) An insured bank (as defined in section 3(h) of the Federal Deposit lnsuraﬁce Act (12 U.S.C.
1813)); |

" (b) A commercial bank;

(¢) An agency or branch of a foreign bank in the United States;

(d) A federally insured credit union; |

(e) A thrift institution; or

Ha corporaﬁqn acting under section 25A of the Fedcral Reserve Act (1.2 U.S8.C. 611 et seq.).
§ 103.182 Special due diligence programs for securities brokers and dealers, fﬁtures

commission merchants, and introducing brokers.

(a) Private banking accounts. The réquiremenfs of 31 U.S.C. 5318(1) relatiﬁg to due diligence

and enhanced due diligence for private banking accounts' shall apply, effective July 23, 2002, to a

financial institution that is:
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" MA brokef or dealer _rcgistered_, .or required to register, with the Securities and Exchacge _
Commission under the Securities Exchange Actof 1934 (15 U.S.C. 78a et seq.); or.

2)A ﬁJtures cornrmssmn merchant or introducing broker registered, or rcqmreci to register,
with the Commodlty Futures Trading Commxssnon under the Commodity Exchange Act (7 usS.C.
1 et seq.). : o : '

(b) Correspondent acc.oun'ts. A financial institution described in paragraph (a) of this section
is exem‘pt ﬁ'cn; the requirements of 31 U.S.C. 5318(i) relating to due diligence and enhanced due
diligence for certain correspondent accounts.

(c) Other comghance obhganons of financial institutions unaffected. Nothmg in this section

shall be construed to relieve a financial institution from its respons1b1_hty to comply with any other
applicable_requirement of law or regulation, including title 31 of the Unit_cd States C_cde and this
part.
§ 103.183 Deferred due diligence programs for other financial institutions.

(a) Exempt financial institutions. Except as provided in § 103 181 and § 103.182, a ﬁnanc:al
institution dcﬁncd in31 U.S.C, 5312(a)(2) and (c)(1) or § 103.11(n) is exempt from the rcqmrements '
of 31 U.S.C. 5318(1).

(b) Other compliance obligations of financial institutions unaffected. Nothing in this section

shall be construed to rehevc a financial institution from its responsibility to comply with any other

applicable reqmremcnt of law or regulation, mcludmg title 31 of the Umted States Code and thls

part.

DATED: July 19, 2002
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James F. Sloan :
Director, Financial Crimes Enforcement Network




